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Dear Ms. McBride,

On November 22, 2021, the Ohio Ethics Commission received your letter requesting an
advisory opinion.

Key Facts

In your letter, you stated:

• You are Senior Vice President, CoGenera1 Counsel for the MetroHealth System.
• MetroHealth System is a county hospital that is organized and operated under R.C.

Chapter 339. MetroHealth is governed by a board of trustees who are all public
officials for the purposes of the Ethics Law.

• MetroHealth issued a Competitive Sealed Proposal (CSP) for Banking Services,
including depository services, lockbox and receivables services, commercial card
services, and merchant processing services on August 3 1, 2020. One of the
responses was from KeyBank National Association (KeyBank). MetroHealth is
currently in the process of evaluating the responses and seeks to make a decision
by the end of 2021.

• The CSP responses are evaluated by a committee of MetroHealth employees and
consultants. The committee’s recommendation does not need board approval and
the President and CEO is authorized to execute the contract with the selected
financial institution. MetroHealth’s board was not involved in the issuance of the
CSP or review of the responses. The board is not involved in the evaluation of
financial institutions.

• Brenda Kirk was appointed as a MetroHealth trustee on April 1, 2020 for a six-year
term. Ms. Kirk is employed at KeyBank as the Executive Vice President in Key
Technology Operation Services and Division Chief Information Officer for
Commercial Bank and Enterprise Payments. In this role, she is responsible for the
technology, operations, and servicing of the commercial bank and enterprise
payments’ product portfolios. Keyflank is a wholly owned subsidiary of KeyCorp.

• Ms. Kirk owns stock that represents less than 0.1% of the outstanding shares of
KeyCorp. Ms. Kirk’s compensation at KeyBank is not based on commissions and
does not vary based on business generated by KeyBank.
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• MetroHealth’s business represents a fraction of KeyCorp’s business. KeyCorp has
assets of approximately $141 billion, over 17,000 employees, and over 2.7 million
clients.

• KeyBank requires employees who serve on public boards to obtain approval before
accepting the position, disclose their employment relationship, remove themselves
from discussions and decisions regarding KeyBank and its competitors, and refrain
from formally or informally lobbying on any matter involving the public institution
and KeyBank.

• MetroHealth maintains policies and procedures that require its trustees annually
disclose any interest in entities who do or seek to do business with MetroHealth
and those trustees must reeuse themselves from discussions or decisions regarding
MetroHealth business with those entities. KeyBank and MetroHealth believe Ms.
Kirk is complying with all appropriate policies and procedures.

• Ms. Kirk would have “limited to no involvement” with MetroHealth’s business at
KeyBank. Ms. Kirk’s decisions in her role at KeyBank would affect MetroHealth
only in as far as it would impact all similarly situated clients. Ms. Kirk would
delegate any decisions specific to MetroHealth. If an issue would arise where Ms.
Kirk would be asked to make a decision regarding MetroHealth, she would recuse
herself.

Question Presented

If MetroHealth entered into a contract with KeyBank, would Ms. Kirk be deemed to have
an unlawful interest in a public contract?

Brief Answer

Based on the facts you provided, Ms. Kirk has an interest in the potential public contract
by virtue of her position as a high-level officer of KeyBank. Due to her interest in the potential
public contract, Ms. Kirk must meet the four-part exception under R.C. 292 1.42(C) for KeyBank
to be able to contract with MetroHealth. If she meets the exception, Ms. Kirk must withdraw from
participation as a MetroHealth trustee in any matter involving KeyBank. Ms. Kirk is not in a
position of profit for the potential contract.

Having an Interest in a MetroHealth Contract—R.C. 2921.42(A)(4)

As a hospital trustee Ms. Kirk is a “public official” subject to R.C. 292 1.42(A)(4), which
provides that no public official shall knowingly:

Have an interest in the profits or benefits of a public contract entered into by or for
the use of the political subdivision or govenirnenta1 agency or instrumentality with
which the public official is connected.

A “public contract” is the purchase or acquisition, or a contract for the purchase or acquisition,
of property or services by or for the use of a public agency.2 A public contract exists whenever a
public agency either purchases services from an entity or acquires services as part of the entity’s
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responsibility under a contract. The potential agreement between KeyBank and MetroHealth is a
public contract because MetroHealth could acquire banking services from KeyBank.

An interest that is prohibited by R.C. 2921.42 must be definite and direct and may be
financial or fiduciary.3 The facts and circumstances of each particular situation determine if a
public official has an “interest” in a contract with her own public agency.4

The first issue is whether Ms. Kirk would be considered to have an “interest” in the
potential agreement between KeyBank and MetroHealth.

An employee of a company, who has neither an ownership interest nor a fiduciary interest
in the company, is not generally considered to have an “interest” in her employer’s contracts.5
However, an employee who has an ownership interest in, or who is a director, trustee, or officer
of her employer is considered to have an interest in her employer’s contracts.6 Furthermore, an
employee is considered to have an interest in her employer’s contracts if: (1) the employee takes
part in contract negotiations; (2) her salary is based on the proceeds of the contract; (3) she receives
a share of the contract’s proceeds in the form of a commission or fee; (4) her employment
responsibilities include participation in the administration or execution of the contract; or (5) where
her tenure is dependent upon her employer’s contract with her public agency.7

In your letter, you stated that Ms. Kirk is neither an officer nor employee of KeyCorp.
However, Ms. Kirk appears to be an officer of KeyBank by virtue of her title as an Executive Vice
President and Chief Information Officer and her management responsibilities over nine direct
reports and a team of 1,100 in her line of management.8 The Ethics Commission has held that an
officer of a bank has an interest in the contracts of that bank.9 Therefore, Ms. Kirk has an interest
in the potential contract between MetroHealth and KeyBank and thus, R.C. 2921.42(C) would
prohibit her from simultaneously serving as a MetroHealth trustee and an officer of KeyBank
unless she can meet the exception provided by R.C. 292 1.42(C).1°

Exception to the Prohibition under R.C. 292 1.42(A)(4) —R.C. 292 1.42(C)

The applicable exception is in R.C. 2921.42(C). Ms. Kirk must show that she meets the
four requirements of the exception for the contract between the MetroHealth and KeyBank.1’ The
application of each requirement depends on all of the facts and circumstances.12

Requirement 1: The goods or services are necessary goods or services.13 Ms. Kirk must
show that the MetroHealth needs to acquire the services that KeyBank is providing. Ms. Kirk can
meet this requirement if appropriate MetroHealth officials detenuine, without her input, that the
services are necessary. Based on the facts in your letter, a MetroHealth committee composed of
employees and consultants may be the appropriate officials to determine whether the services are
necessary.

Requirement 2: The goods or services KeyBank provides to MetroHealth are provided
pursuant to a “continuing course of dealing” that began prior to Ms. Kirk’s service with
MetroHealth or the services KeyBank will provide are “unobtainable elsewhere for the same or
lower cost.”14
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Since this is a new contract between KeyBank and MetroHealth, Ms. Kirk will be unable
to meet the continuing course of dealing requirement. Therefore, she must be able to objectively
show that the services that her outside employer will provide to her public agency are unobtainable
elsewhere for the same or lower cost. This exception can be met through the use of competitive
bidding.’5 In this instance, MetroHealth has already began the statutory competitive bidding
process that would be necessary to meet this requirement of the exception.

Requirement 3: The treatment provided from the outside employer to the public agency
is either preferential to or the same as that accorded its other “customers.”6

Requirement 4: The entire transaction is conducted at arm’s length, officials for the public
entity have full knowledge the public official’s outside employment interest, and the public official
has not participated in the deliberations or decision with respect to the transaction.17

Ms. Kirk can meet the requirements of R.C. 2921 .42(C)(4) if MetroHealth has knowledge
of Ms. Kirk’s position with KeyBank, and Ms. Kirk takes no part in the decisions of MetroHealth
with respect to the potential contract with KeyBank.’8 Ms. Kirk’s withdrawal from such decisions
is also required by other provisions of the Ethics Law that are addressed in this opinion.

If Ms. Kirk were able to meet all four parts of the exception in R.C. 2921.42(C), R.C.
2921 .42(A)(4) would not prohibit MetroHealth from contracting with KeyBank for banking
services. However, Ms. Kirk must also comply with other provisions of the Ethics Law discussed
in this opinion.

Profitin2 from a MetroHealth Contract—R.C. 292 1.42(A)(3)

R.C. 292 1.42(A)(3) provides that no public official shall knowingly:

During the public official’s tenri of office or within one year thereafter, occupy any
position of profit in the prosecution of a public contract authorized by the public
official or by a legislative body, commission, or board of which the public official
was a member at the time of authorization, unless the contract was let by
competitive bidding to the lowest and best bidder.

R.C. 292 1.42(A)(3) prohibits a MetroHealth trustee from profiting from a contract that was
authorized by the board of trustees, unless the contract is competitively bid and is awarded to the
lowest and best bidder.’9 This is true even if the trustee did not participate in the vote or discussion
regarding the contract.20

A public official who is an officer of a company that has a contract with her public agency
will be deemed to profit from the contract when: (1) the establishment or continued operation of
her employment with the company is dependent upon the contract; (2) the creation or continuation
of her employment with the company is dependent upon the award of the contract; or (3) she would
otherwise profit from the contract.2’
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Based on the facts in your letter, Ms. Kirk’s employment is not dependent on the contract
and the contract represents a small fraction of the total business by KeyBank. Ms. Kirk does not
stand to benefit financially from the contract and owns less than 0.1% of the outstanding shares of
KeyCorp. None of Ms. Kirk’s compensation is dependent on the contract with MetroHealth.
Therefore, under the facts you have provided, Ms. Kirk will not profit from the potential contract
between MetroHealth and KeyBank. Even if Ms. Kirk is in a position of profit, the utilization of
competitive bidding is an exception to R.C. 292 1.43(A)(3).22 As long as Keyflank is the lowest
and best bidder, Ms. Kirk could meet the exception to R.C. 2921.43(A)(3).

Restrictions on Participation—R.C. 2921.42(A)(1) and R.C. 102.03(D)

Ms. Kirk is subject to the Ethics Laws that will restrict her participation in matters affecting
MetroHealth.

R.C. 2921.42(A)(1) states that no public official23 shall knowingly:

Authorize, or employ the authority or influence of the public official’s office to
secure authorization of any public contract in which the public official, a member
of the public official’s family, or any of the public official’s business associates has
an interest.

The Ethics Commission has determined that a public official’s private employer is
considered to be her “business associate” for purposes of R.C. 2921.42(A)(l).24 Accordingly, a
public official is prohibited by R.C. 292 1.42(A)(1) from participating, formally or informally, in
any part of her public agency’s decision-making process that authorizes or approves a public
contract in which her private employer has an interest.25

R.C. 102.03(D) reads:

No public official or employee shall use or authorize the use of the authority or
influence of office or employment to secure anything of value or the promise or
offer of anything of value that is of such a character as to manifest a substantial and
improper influence upon the public official or employee with respect to that
person’s duties.

R.C. 102.03(D) prohibits a public official from using the authority or influence of her office
to secure anything of value for an entity if the relationship between the public official and that
entity is such that the official’s objectivity or independence of judgment could be impaired with
regard to matters that affect the interests of that party.26 An employer holds a position of power
and authority over the hiring, compensation, discipline, and tennination of its employees.27 A
public official who is in the position of making, or influencing, an official decision regarding the
interests of her private employer or a business associate would have an inherent conflict of interest
impairing her objectivity and independence ofjudgment.28

In your letter, you detailed policies and procedures both at MetroHealth and KeyBank
designed to prevent any conflict of interest between the two organizations. You stated that Ms.
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Kirk is in compliance with the policies and procedures. These policies will help ensure that Ms.
Kirk avoids any potential conflict of interest regarding the potential contract between MetroHealth
and KeyBank.

Other Restrictions

Other Ethics Laws will apply to Ms. Kirk:

• R.C. 102.03(B) prohibits her from disclosing or using any confidential information that
she acquires as a trustee29

• R.C. 102.03(A)(1), the revolving door law, prohibits her, during her public service and
for one year after leaving her position, from representing3° Keyflank or any other entity
before MetroHealth or any other public agency3’ on any matter32 in which she has
personally participated33 as a MetroHealth trustee.

• R.C. 102.04(C) prohibits her from receiving compensation, other than from
MetroHealth, for representing KeyBank or any other entity on any matter that is before
the MetroHealth.34 The term “compensation” is defined as “money, thing of value, or
financial benefit.”35

This opinion represents the views of the undersigned, based on the facts presented and the
precedent of the Commission. It is limited to questions arising under Chapter 102. and Sections
2921.42 and 2921.43 of the Revised Code, and does not purport to interpret other laws or rules.
Please contact this office again if you have any other questions or if you wish to request
reconsideration of this opinion under OAC 102-3-07.

Sincerely

Chl1roest
Staff Advisory Attorney

Enclosure: Ohio Ethics Commission Advisory Opinion No. 96-004

The Ohio Ethics Commission Advisory Opinions referenced in this opinion are available on the
Commission’s Web site: www.ethics.ohio.gov

CC: Brenda Kirk, Chief Information Officer — Commercial Bank and Enterprise Payments,
KeyBank (via email only)
Ronald V. Johnson, Jr. — Chief Ethics Officer, KeyBank (via email only)
Cheryl Forino Wahi — Chief Ethics and Compliance Officer, The MetroHealth System (via
email only)
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R.C. 2921.01(A); Ohio Ethics Commission Advisory Opinion No 99-002 (a county hospital organized under R.C.
Chapter 339. is a public agency for purposes of R.C. 2921.42).
2 R.C. 292 1.42(I)(l)(a).

Adv. Ops. No. 8 1-003 and 8 1-008.
‘ Adv. Op. No. 84-009 (a corporation’s is a “business associate” of its employees or consultants).

Adv. Op. No. 78-006.
6 Adv. Ops. No. 78-006, 8 1-008, and 86-005.

Adv. Ops. No. 78-006, 82-003, 86-005, and 89-006.
8 Inf Op. No. 201 1-INF-0330 (“[Tihe Conmiission has previously concluded that an officer is an employee with
management responsibility in a corporation.”)

Adv. Op. No. 92-008; see also Adv. Op. No. 200 1-02 (“An officer of a company has a definite and direct fiduciary
and pecuniary interest in the company’s contracts.”)
‘° Adv. Op. No. 2000-02.
“Adv. Op.No. 84-011.
12 Adv. Ops. No. 80-003 and 82-007.
13R.C. 2921.42(C)(l).
‘ R.C. 292 1.42(C)(2).
‘ See Adv. Ops. No. 83-004, 89-004, and 99-002 (competitive bidding is not always necessary for determining
whether services are unobtainable elsewhere for the same or lower cost, but if R.C. 2921 .42(A)(3) is also applicable,
then the contract must be competitively bid, and the official’s private employer must have submitted the lowest and best
bid).
16R.C. 2921.42(C)(3).
17 R.C. 2921.42(C)(4).
‘8See also R.C. 2921.42(A)(l) and R.C. 102.03(D).
IS Adv. Ops. No.90-003 and 92-014.
20 See Adv. Ops. No. 87-008 and 92-0 13 (a public official who is a member of a legislative body is subject to the
prohibition of R.C. 2921 .42(A)(3), even when she has abstained from deliberating, voting upon, or otherwise
authorizing the public contract).
21 Adv. Ops. No. 87-004, 88-008, and 89-006.
22 See Adv. Op. No. 2000-02.
23 R.C. 2921.01(A)(1); Adv. 0ps. No. 95-006 and 84-003.
24 Adv. Ops. No. 78-006 and 8 1-001.
25 Adv. Ops. No. 89-005, 90-0 10, and 92-0 12.
26 Adv. Ops. No. 88-004, 88-005, and 89-005.
27 Adv. Op. No. 89-008.
28 Adv. Ops. No. 80-003, 88-005. and 89-008.
29 Adv. Op. No. 88-009.
30Adv. Ops. No. 87-009, 91-006, 92-005 (“represent” includes any formal or informal appearance before or written
or oral communication with any public agency).
31 R.C. 102.0 1(C) (a “public agency” includes the general assembly, any state department, board, or commission, any
political subdivision, and any other governmental entity.)
32 Adv. Op. No. 99-00 1 (the term “matter” includes “any case, proceeding, application, determination, issue, or
question).

Adv. Ops. No. 9 1-009 and 92-005 (“personal participation” includes decision, approval, disapproval,
recommendation, the rendering of advice, investigation, or other substantial exercise of administrative discretion,”
and includes the direct supervision of other public officials and employees).
34Adv. Op. No. 93-004.

R.C. 102.0 1(A).




